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Lexander Maxwell of Conbeath died ſeized of the Lands of Conheath, leaving Iſſue two Daugh- 
ters, Elizabeth and Margaret his joint Heirs. 

Elizabeth the eldeſt Daughter was Popiſb, and intermarried with Gilbert Murray of Urn: 

And had Iſſue the Reſpondent a Proteſtant, and James a Papiſt. 

That after Gilbert Murray's Death, Elizabeth his Widow intermarried with Gilbert Mac Cartney, and 
by Marriage Articles, (ali never ſerved Heir to her Father, nor poſſeſs'd of, nor infeft in the ſaid Lands 
of Conheath,) conveyed any Right ſhe had to her part of the Eſtate to the ſaid Gilbert in conjuntt In- 
feftment and Life-rent with her ſelf, and to the Heirs to be procreate betwixt them, which failzing And 
then follows a long Blank not yer filled up. | 

There was Iſſue of the ſecond Marriage William who died a Papi/?, and Marearet yet alive, and Popiſb. 

That the Mother, deſigning to exclude the Reſpondent her eldeſt Son, from the ſaid Eſtate, becauſe of 
his being a Proteſtant, executed a Deed reciting her Right to the Inheritance of the ſaid Eſtate, and there- 
by conveyed the ſame to James her younger Son a Papiſt; and under Colour of that Title, and a Letter 
of Attorney which he procured from the Reſpondent then reſiding in Eugland, he got into the Poſſeſſion 
of the Eſtate, and ſo continued for ſome time. But knowing that his Mother had not ſerved Heir to 
her Father, nor made up any Title to enable her to make ſuch Conveyance, and that the ſame was void 
in Law, ſhe being Popiſb, he procured William Mac Cartney, eldeſt Son of his Mother Elizabeth by the 
ſecond Venter, without making any Title by ſerving himſelf Heir to his Father, to convey all Right and 
Intereſt which he had to the ſaid Lands of Conbeath by Virtue of the foreſaid Marriage Articles betwixt 
his Father and Mother, to William Alves a Proteſtant, but in Truſt for the ſaid James Murray a Papiſt ; 
and upon this Conveyance an Adjudication was carried on in the Name of the ſaid Mr. Alves, but for 
the uſe of the ſaid James, the more effectually to ſecure the Eſtate to him: And which Conveyance and 
Adjudication was afterwards ratified and approved by the ſaid Elizabeth Maxwell his Mother, (without 
regarding her former Diſpoſition to James) in order, ſo far as was in her Power, 10 diſinberit the Re- 

ondent. 
* The Reſpondent was ſerved Heir to the ſaid Mexander Maxwell his Grandfather by the Mother 
ſide, he being laſt /e:zed in the faid Lands; which Service was oppoſed, not only by Elizabeth the Mo- 
ther, and Robert Murray Son to the ſaid James, but alſo by the Appellant, who then pretended a 
Right to the ſaid Lands, but their Objections were overruled. ; 

Robert Murray, Son to the ſaid James Murray, was likewiſe ſerved neareſt Proteſtant Heir to his Great 
Grandfather Alexander Maxwel!, on pretence that the Reſpondent had not claimed his Right within two 
Years after William Mac Cartney had incurred the Irretancy in the Act of Parliament 1700. 

That ſubſequent to the Reſpondent's Service, the Appellant took a Conveyance of the Premiſſes from 
the ſaid William Alves, but no Proof of any Confideration paid. 

That the Reſpondent brought his Action before the Lords of Council and Seſſion in Scotland againſt 
the Appellant and others, tor reducing and voiding the ſeveral Conveyances under which they claimed any 
Right to the Premiſles. 

When this Action came to be heard before the Lord Ordinary, it was pleaded for the Reſpondent, 
that the Conveyance granted by Mac Cartney to Alves, under whom the Appellant claimed, was void, 
he being Popi/h, and the fame being made in Prejudice of the Reſpondent the Proteſtant Heir ; for that 
by the Act of Parliament of Scotland in 1695, Entituled, Act diſcharging Popiſh Perſons to prejudge their 
Proteftant Heirs in Succeſſion ; It is Enacted, That it ſhall not be lawful, nor in the Power of any knowen or 
profeſs d Papiſt, to make any gratuitous Deed or Diſpoſition in Prejudice of their appearand Heirs, and the 
Benefite they may have by their Succeſſion to and in Favour of any other Perſon or Perſons whatſoever ; declaring, that 
no ſuch Diſpoſition or Deed ſhall be of any Force, but judged gratuitous, wnleſs that both the Perſon grant, 
and the Writer and Witneſſes in the Deed fhall declare upon Oath, and alſo qualify fatisfyingly before the Fudge 
Ordinary, That the ſaid Diſpoſition and Deed was made and granted for true onerous and adequate Cauſes, 
or otherways that the ſame ſhall be null and void. That by an other Act of Parliament in Scotland, Anno 
1700, Entituled, Actio prevent the Growth of Popery, It is inter alia enacted and declared, That no Per- 
fon or Perſons profeſſing the Popiſh Religion paſt the Age of fifteen Years, hall hereafter be capable to ſuc- 
ceed as Heir to any Perſon whatſoever, nor to bruick or enjoy any Eflate by Diſpoſition, or other Conveyance, 
floxwing from any Perſon to whom the ſaid Papiſt might ſucceed as Heir any manner of way, until the ſaid 
Heirs purge themſelves of Popery in manner after mentioned; and if any Perſon or Perſons educate in the Po- 
Liſb Religion ſhall happen to ſucceed as Heirs to their Predeceſſors, or any Conveyance ſhall happen to be made 
in their Favours from a Perſon to whom they might ſucceed as Heirs, before they attain the ſaid Age; then, 
and in either of theſe Caſes they ſhall be holden, and obliged to purge themſelves of Popery before they attain 
the Age of fifteen Tears, and in theſe Caſes, or either of them, viz. If the Succeſſion devolve to any Paſiſt 
after the Age of fifteen Tears, or any Conveyance ſhall happen to be made in their Favours by any Perſon to whom 
they might have ſucceeded, or the Right be devolved to them by Succeſſion or other Conveyance before that Age, 
and they neglect or omit 7o renounce Popery as aforeſaid. Then, and immediately thereafter, their Right and 
Intereſt, in or by the forejaid Succeſſion or Conveyance, ſhall become void and null, and ſpall devolve and belong 
to the next Proteſtant Heir or Heirs, who would ſucceed, as if they and all the intervening Popiſh Heirs 
were dead, and it ſhall be lawful to the ſaid Proteſtant Heir to ſerve Heir to the Deceaſed, to whom the inter- 
vening Papiſt might have ſuccecded. And by another Clauſe in the ſaid Act, it is ſtatute, That for avoid- 
ing all Queſtions concerning the next Proteſtant Heir, in caſe the next Heir or Heirs to the Perſins excluded 
ſhould happen to be Infants, er within Pupilarity; it is thereby declared, That the ſaid next Heir or Ileirs, 

within Pupilarity, ſhall be reckoned Proteſtant Heirs, though of Popiſh Parents, in caſe they be under the Edu- 
cation of Proteſtants: But if the ſaid Pupil, Heir or Heirs, be under the Education of Papiſts, they hall 
be reckoned Popiſh Heirs, thereby excluded, until they renounce Popery as aforeſaid, 
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It was on the other hand pleaded for the Appellant, That it was jus tertii to the Reſpondent, that is, 
that he had no Title to object againſt the Deeq of Conveyance made by the faid William Mac Cartney to 
Mr. Alves, it being only competent for the Proteſtant Heir of Gilbert Mac Cartney his Father to quarrel 
ſuch Conveyance, ſeeing the Reſpondent's Mother was diveſted of the Eſtate in 1688, and the Fee 
thereof carried to her then Huſband Mac Cartney. - 

The Premiſſes in Queſtion did belong to the Reſpondent's Grandfather to whom he was ſerved Heir, 
Elizabeth the Reſpondent's Mother never having ſerved Heir to her Father had no Title in her Perſon, 
and conſequently could make no effectual Conveyance to Mac Cartney her ſecond Huſband. And altho- 
ſuch Conveyance had heen effectual, yet Mac Cartney was never infeft in theſe Lands, nor did William 
Mac Cartney his Son ſerve Heir of Proviſion to him; conſequently neither Father nor Son having a Title, 
the Son could make no Conveyance to Mr. Alves: Beſides the Conveyance made by the Reſpondent's 
Mother to Mac Cartzey, her ſecond Huſband, does not entitle him to the Fee of the Lands, but only to 
the Rents and Profits thereof for Life, and to the Heirs to be procreate berwixt them, &c. And in 
caſe there had been a Title in the Perſon of Gilbert Mac Cartney, by the Conveyance made by his Wife 
to him, yet William his Son had no Right; for Agnes, his Daughter of his firſt Marriage, who was a 
Proteſtant, was ſerved Heir to her Father, and thereby the Right eſtabliſhed in her Perſon, and ſhe 
conveyed her Right to the Reſpondent, ſo that he had an undoubted Title to call in Queſtion any Con- 
veyance that could be made by any of them. r 

The Lords repelled the Objection of jus tertii made by the Appellant, and found that it was competent for 
the Reſpondent to object againſt the Diſpoſition made by William Mac Cartney to Mr. Alves, or any other of 
the Grounds of the Adjudication. 


The Eſtate deſcended to William Mac Cartney before the Act of Parliament 1700, which compre- 


hends only Succeſſions after the Date of the ſaid Act. And that the Appellant and Mr. Alves, under 
whom he claims, were bona fide Purchaſers by the Conveyance from William Mac Cartney, long before 
the Reſpondent claimed any Title to the Eſtate as Proteſtant Heir, 

The Words of the Act are expreſs, That no Perſon profeſſing the Popiſh Religion paſt the Age of fifteen 
Years, ſhall be capable to ſucceed to any Perſon whatſoever: That is in other Words, that no Papiſt ſhall 
hereafter be capable to /erve as Heir to any Perſon whatſoever, becaule till then the Eſtate is not fully 
veſted in the Perſon ſucceeding: Conſequently, though the Perſon laſt ge died before the Act 1700, 
yet the next in Succeſſion not being /erved Heir before that Act, they are rendred incapable to ſerve 
after the paſſing of that Law: Nor can there be any bona fides in this Caſe; for how is it poſſible if 
Mac Cartney's Right is null, that the Title flowing from him can be better, eſpecially where the Appel- 
lant is not a Purchaſer on the Faith of any thing upon Record; but is only Purchaſer of a Right ve 
maining per ſoual to this Day from an apparent Popiſh Heir, who died without eſtabliſhing any Title in his 
Perſon, which in every Caſe ſubjects ſuch Purchaſers to any Objection that was competent againſt the ap- 
parent Heir himſelf ; but the rather in this Caſe, becauſe the Appellant, before his Purchaſe had Notice 
of this Reſpondent's Claim, and of his ſerving Heir to his Grandfather. | 


. * # 


The Lords found that by the Act of Parliament Anno 1700, Iutituled, Af for preventing the Growth 


of Popery, Papiſts at or after their Age of fifteen Years are diſabled to ſucceed by ſerving themſelves Heirs in 
Lands of other Heritage after the Date of that Act, as well where the Fee of the ſaid Lands, &c. had opened 
by the Deceaſe of the Predeceſſor laſt Infeft before the Date of the ſaid Aft of Parliament, as where the Prede- 
ceſſor ſurvived that Time, aud found that the Appellant by being an onerous Purchaſer, could not be in à bei- 
ter Caſe than Mac Cartney the alledged Papiſt, from whom the Appellant's Right was by Progreſs derived, 
and upon the eighth of February thereafter the ſaid Lords affirmed their former Interloquitory. 

Then the Appellant petitioned the Court, and prayed that he might be allowed to prove that Mil- 
liam Mac Cartney was a Proteſtant, and at the ſame Time there was another Petition given in for the 
Reſpondent, praying he might be allowed to prove that the ſaid William Mac Cartney was born of Po- 
piſh Parents, brought up in their Family and Habit, and reputed to be Popiſh, and the Lords granted 
Warrant to both Parties for proving their 1eſpettive Alledgances; and accordingly Witneſſes were examined 
for both Parties. But William Mac Cartney, when about eighteen Years of Age, having left Scotland 
and gone to Parkgate near Miſt Cheſter, where he ſerved Apprentice to a Seaman, the Appellant 
thought fit of new to petition the Court for a further Warrant to examine Witneſſes there to prove Mac 
Cartney's being Proteſtant. And accordingly a Commiſſion was granted to the Magiſtrates of Che- 
/ter to examine Witneſſes for that Effect uon any Day berwixt the firſt and fifteenth of Augy/t there- 
after. 

James the Reſpondent's Brother went with the ſaid Commiſſion, and upon the ſecond of Auguſt pre- 
ſented it to the Recorder of Cheſter, and told him the Commiſſion. was to be taken ex parte, and no 
Body wou'd appear on the other Side, and deſired him only to ſwear the Witneſſes whom he had 
brought with him to the Depoſitions which he had prepared, which was done accordingly. That the 
Reſpondent arrived at Chefter the ſaid ſecond of Auguſt, and being informed by the Recorder what had 
been done, he deſired the ſaid James to produce his Witneſſes, in order to have them cro/5-examined, 
but he declined to agree thereto, and returned to Scotland with the Depoſitions ſo taken, and produced 
them in Court. | | 

That the Reſpondent, gave in a Petition and Complaint, ſetting forth the Practice which had been 
made uſe of by his Brother in Favour of the Appellant, and produced a Letter from the ſaid Recor- 
der to the Lords of Seſſion, and two Affidavits proving the ſaid Facts. That the Appellant put in An- 
ſwers to this Petition, and upon adviſing the ſaid Petition and Anſwers, he Lords found that no Regard 
was to be had to the Oaths of the Witneſſes taken at Cheſter, and ordained James Murray to be cited before 
the Court to anfiver to the Complaint. 

The Lords upon adviſing the ſaid Complaint with James Murray's Anſwer fined him in 201, (which 
was paid to the Ref ondent) and further ordaiued him to. be impriſoned till the, tenth of December then fol- 
lowing, and upon the twenty eighth of November affirmed the ſaid Interloquitory. 


The. 3 did again Petition the Court, and prayed that he might yet have Liberty to examine 
Fitneſſes or others at Cheſter, which obliged the Reſpondent alſo to petition the Court for 


the ſaid 


Liberty to examine Witneſſes at Cheſter, and the ſaid Lords allowed both Parties a joynt Proof, and ac- 
cordingly Witneſſes were examined for both Parties before the ſaid Recorder, in Preſence of both Ap - 
pellant and Reſpondent, and alſo of the ſaid James Murray, and Publication being paſt, the Cauſe 
came to be heard, and their Lordſhips pronounced the following Interloquitory. 
The Lords having adviſed the Debale with the Writs produced and Teſtimonies of the Witneſſes they found it. 
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Adjudication and other Writs following thereon. 
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proven that the ſaid William Mac Cartney was popiſhly educate, and found no Evidence that he took the 
formula in Terms of the Aft of Parliament. 

The A ca petitioned the Court, and prayed a Review of the former Interloquitory upon theſe 
Grounds, 

That it did not appear the Reſpondent had proved William Mac Cartney to have been educated in the 
Popiſh Religion in the Terms of the Act 1700. 

That as the ſaid Act directs that no Perſon profeſſing the Popiſh Religion paſt the Age of fifteen Years fhall 
be capable to ſucceed as Heir untill they purge themſelves of Popery, by taking the "oaks: of ſo it enacts that if 
any Perſon 'educate in the Popiſh Religion Rould happen to ſucceed before they attain the Age of fifteen Years 
they ſhall be obliged to purge themſelves of Popery before they attain the Age of fifteen, and in Caſe of Neglect 
in either of theſe Caſes to take the formula, their Right and Intereſt in the foreſaid Succeſſion is declared void 
and null: That by the Words educate in the Popiſb Religion is meant one reſiding in a Family. with his 
Popiſb Parents, and conſequently under their Influence, Inſtruction and Example, and ſuch are reputed 
Papiſts unleſs they take the formula before fifteen, if the Succeſſion devolves to them before that Age. 
This was the Caſe of the ſaid William Mac Cartney, the Eſtate deſcended to him before he attained his 
Age of fifteen, and it is proved, he was born of Popiſh Parents, and lived in the Family with them 
till he was fifteen Years of Age, and that he was habit and repute Popiſh during his Abode in 
Britain, which was till his Age of twenty one Years; that he did not frequent the Church, and when 
he came there it was by Force; that his Mother and he were obliged to leave the Pariſh they dwelt in, 
becauſe they would not come to Church; that on all Occaſions he owned himſelf to be born of Popiſh 
Parents and educated in that Religion; that he would not alter his Principles; that he argued always 
for the Popiſh Tenets ; that he ſaid he would rather go any where than to Church; that he frequented 
on the Sunday Places where Maſs was commonly ſaid, which plainly ſhews he came under the Deſcrip— 


tion of the Act of Parliament of being educated in the Popiſh Religion, which brought a Forfeiture of 
his Right, unleſs he took the formula, which he never did. | 


That the Appellant's Title to the. Eſtate was ſalved by the Act 7ertio Georgi, whereby it is declared, 
that a Proteſtant Purchaſer for the Benefit of a Proteſtant ſhall not be hurt by Reaſon of the Diſabilities in the 
Acts of Parliament therein referred to, made in England for preventing the Growth of Popery, ſuppoſed to be 
incurred by the Seller, unleſs before ſuch Sale the next Protefiant Heir had entred his Claim in open Court, or 
otherways taken a proper Remedy for Recovery of the Lands. 

The Act of the third of his preſent Majeſty relates only to Diſabilities ariſing from the Acts concerning 
Papiſts in England, but has no Reference to the Acts of Parliament in Scotland, which are to be conſi— 
dered independant from this laſt Act: Beſides the Appellant has not made the leaſt Proof of any va- 
luable Conſideration paid for his Purchaſe, and if any Purchaſe was really made, it was after the Re- 
ſpondent had ſerved himſelf Heir and claimed the Benefit of the above Acts of Parliament againſt Pa- 
piſts, and therefore he has no Claim to be a Purchaſer, without Notice, which is the Thing only pointed 
at by that Act. 

That William Mac Cartney was not required by the Reſpondent to take the formula in his Life, and 
that there was no Neceſſity for the Appellant to prove that Mac Cartney had taken the formula, nor 
could the Reſpondent after his Death prove him to be Popiſh. 

That there is nothing more certain, but that Enquiry may be made even after the Death of the Per- 
ſon whoſe Right is voyded, whether he was in his Life time under the Incapacities in theſe Laws men- 
tioned. And there was no Neceſſity for the Reſpondent's requiring William Mac Cartney to take the 


formula, for the Act 1700, declared that if he neg/ef? or omit (not if he reſiſe to take the formula, his 


Right ſhall be ul, and the Succeſſion devolve upon the next Proteſtant Heir, and therefore the Ap- 
pellant ſhould have proved that Mac Cartney did renounce Popery in Terms of the ſaid Act, which he 
did not ſo much as attempt to prove. | 

The Lords having adviſed the ſaid Petition and Anſwers, hey affirmed their former Interloquitory, re- 
ſerving the Conſideration of tþe other Points of the Bill to Tueſday then next; and upon the twenty third 
Day of Zanuary-172%, the ſaid Lords repelled the Objection, that a Queſtion was not moved of Mac Cart- 
ney's being a Papiſt, and not having taken the formula during his Life, and repelled the Objection upon- the 
Act of Parliament tertio Georgii in favour of Proteſtant Purchaſers, and upon the third of February there- 
after. 

The Lord Ordinary upon hearing the Parties reduced the Diſpoſition granted by Mac Cartney, and 


* 


Againſt theſe Interloquitors the Appellant has brought his Appeal. 


Since the Reſpondent who is the eldeſt Son is not claiming the Benefit of a Law in Prejudice of a 
nearer Heir, but claiming his juſt Right as Proteſiant Heir and neareſt in Blood; ſince his Mo- 
ther neither was nor could be ſerved Heir, and /o could make no Conveyance ;, ſince William Mac 
Cartney had no Title in his Perſon, and conſequently could make no Conveyance to Mr. Alves, 
and that neither the Mother nor Mac Cartney the Son were ever in Poſſeſſion of the Lands; 
fince Mr. Alves was only Truſtee for James Murray a Papiſt ; fince the Appellant made his Pur- 
chaſe during the pending of the Suit, and after he had full Notice thereof, it is humbly hoped the 
Interloquitories complained of ſhall be affirmed, and the Appeal diſmiſs'd with exemplary Coſts, 
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